IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
WESTERN DI VI SI ON

MARY W BRI MHALL,

Pl aintiff,
VS. No. 02-2549-MV
JO ANNE B. BARNHART

Commi ssi oner of
Soci al Security,

N N N N N N N N N N N

Def endant .

REPORT AND RECOMVENDATI ON

The claimant, Mary W Brinhall, appeals froma decision of the
Adm ni strative Law Judge of the Ofice of Hearings and Appeals
(“ALJ”), denying her application for disability benefits under the
Soci al Security Act. The appeal was referred to the United States
Magi strate Judge for a report and reconmmendation pursuant to 28
U S.C 88 636(b)(1)(B) and (O

On appeal, Brimhall argues that the ALJ' s decision is not
supported by substantial evidence because 1) the ALJ failed to give
proper weight to her treating nmedical source opinions; 2) the ALJ
erred in giving only partial credibility to her hearing testinony,
specifically by applying the now defunct “sit-and-squirni test; and
3) the ALJ failed to consider the relationship between her obesity

and ot her inpairnents. For the reasons given below, this court



recommends that the decision of the ALJ be affirned.
PROPOSED FI NDI NGS OF FACT

Brimhall first applied for social security disability and
suppl emental security incone benefits QOctober 8, 1999, due to a
neur ol ogi cal sleep disorder, alleging a disability onset date of
Decenber 2, 1998. (R at 73-76.) The application was denied
initially and upon reconsideration. Brimhall then filed a request
for a hearing, which was duly held on February 14, 2001 before an
Adm ni strative Law Judge (ALJ). (R at 24.) The ALJ issued an
unfavorabl e decision on April 17, 2001. (R at 9.) Bri mhal
appeal ed the ALJ's decision to the Appeals Council, which denied
the request for review on May 11, 2002, |eaving the ALJ' s deci sion
as the final decision. (R at 4-5.) The Appeals Council
specifically considered new regul ati ons governi ng nuscul oskel et al
and related inpairnents, effective February 19, 2002, and
determned that the new regulations provided no basis for a
different outconme. (R at 4.) Brinhall filed this suit in federal
district court on July 11, 2002, pursuant to 42 U S.C. § 405(q9),
al l eging that she i s unable to performsubstantial gainful activity
and that the decision denying her claim was unsupported by
substanti al evidence and the result of an incorrect application of
| aw by the ALJ.

Bri mhal | was born on August 17, 1943 and was fifty-seven years

2



old at the tinme of the hearing. (R at 25.) She is a high school
gr aduat e, (R at 26) , and has also conpleted infornal
correspondence study, vocational study, and col | ege cl asses roughly
equi valent to one year of college, (R at 26-28).

Brimhall’s | ongest past relevant enploynment was from 1975 to
1983 as an officer worker for a truck line. (R at 100, 107.) At
this job, Brinmhall typed, filed, prepared deposits, typed bills and
put themon a manifest list, and nade copies. (R at 102.) Most
recently, she worked in the office at her husband’s transportation
conpany, Brinmhall Piggyback Services, from 1985 until her clained
onset date of Decenber 2, 1998. (R at 28, 100-01.) Her job
duties included typing, sending invoices and nmailings, answering
the tel ephone, preparing bank deposits, and conpleting insurance
and wor kers’ conpensation forns. (R at 101.) About half her work
was on a conputer. (R at 29.) After Decenber 2, 1998, she was
not on the conpany payroll, but occasionally would go into the
office to help train new enpl oyees. (R at 33.) Duri ng these
visits, which occurred once or twi ce per week, she would stay at
the office one to three hours. (R at 34.) She clainmed she
st opped working regularly due to her health. (R at 28-29.) She
testified that her work effectiveness was limted to between one
and four hours and that if she stayed any | onger she would |ie down

for an hour on a bed |ocated on the premses. (R at 40.)
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At the tinme of the hearing, Brimhall’s daily activities
i ncluded | aundry. (R at 34.) She testified that she lived wth
her husband who did nost of the cooking, (R 26, 35), and that a
housekeeper or relative did the household cleaning, (R at 34).
She did sone grocery shopping with her husband, (R at 35), but
| eaned on the cart like a crutch, (R at 38). She grocery shopped
| ess than once a week. (R at 42.) She occasionally would pay
bills and reconcile the check regi ster but had not done so for four
or five nonths. (R at 36.) She was able to drive for short
periods but indicated her doctors had restricted her driving to
between 10 and 30 mnutes at a tine. (R at 35.)

As to her daily health managenent, Brinmhall had been advi sed
to wal k for exercise but did not do so because of pain in her neck,
arm leg, and right hip. (R at 30-32, 36-37.) She relieved pain
by sitting or lying down and by taking nedication. (R at 37.)
She tested her own blood sugar every norning and followed a
di abetes diet. (R at 30.) Each night, she slept with a CGPAP to
control sleep apnea (interrupted breathing during sleep). (R at
31.)

At the hearing, Brimhall testified concerning her nmedica
probl ems and synptons. She first testified to problens wth
excessi ve dayti ne sl eepiness or hypersommia. (R at 28, 39.) She

characterized this as her prinmary health problem (R at 39.) She
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testified that this condition rendered her unable to remain alert
and mai ntain concentration at work. (R at 28.) She testified the
| ack of sleep made her easily susceptible to stress, (R at 38),
and that it limted her driving to no nore than 15 continuous
m nut es. (R at 35.) She testified that her doctor had
recommended structured naps of 45 minutes in the afternoons and
that she sonetines sleeps longer. (R at 39.) She testified that

she frequently “nodded of f,” especially in quiet surroundings. (R
at 39-40, 44.)

Brimhall also testified to various synptons of pain. She
testified to pain in the neck, hip, and |l eg that she attributed to
arthritis. (R at 33.) She also conplained of pain in the neck
and arm that she attributed to | upus. (R at 32-33.) She
testified that the painin her right hip prevented her fromwal ki ng
as nuch as half a block. (R at 36-37.) She testified that she
could not stand for nore than a m nute without pain, could not sit
for long periods of tinme without her hip hurting, and had to lie
down between periods of sitting. (R 36-37, 39.) She testified
that she had to take breaks during grocery shopping to sit down,
but that during those breaks she could stand and wal k to t he ai sl es
to look at products. (R at 42.) She testified that she could

l[ift up to ten pounds. (R at 38.)

Finally, Brinmhall testified to diabetes, (R at 29), high
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bl ood pressure (R at 32), headaches, (R at 41), and depression
(R at 47). She testified that her treatnent with diuretics
requi red frequent bathroom visits: every twenty nminutes for the
first three hours after taking the nedication, then once an hour
for the rest of the day. (R at 39, 45.) She indicated she had
not taken her diuretic the day of the hearing. (R at 45.) She
did not testify to specific synptons associated with any of the
ot her disorders, but did state that nmedication did “a fair job” of
controlling her depression and that depression did not really
affect her daily interactions. (R at 47.)

Brimhall regularly treated with several physicians. She
treated with internist Mark WV asak, MD. of Foundation Medi cal
Goup fromMay 9, 1994 to Decenber 1, 2000; with Srinath Bellur,
MD. and Neal Aguillard, MD. at Mthodist Hospitals of Menphis
Sl eep Disorders Center fromJanuary 1997 t hrough Decenber of 1999;
with psychiatrist Melvin Goldin, MD. from June 5, 1998 through
February 7, 2000; again with Dr. Bellur at Wsley Neurology Cinic
from January 5, 1999 through Cctober of 2000; and w th Maher
Ghawji, MD. of Endocrinology Associates from June of 1999 to
Cct ober of 2000.

The record also contains physician reports and opinions.
First, Brinmhall’s treating physicians produced tw Residual

Functional Capacity Assessnent (“RFC’) reports: the first by Mark
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VI asak, M D., dated Decenber 21, 2000, and the second by Srinath
Bellur, MD., undated. Exam ni ng but non-treating psychol ogi st
Duff Wight, Ph.D. provided a nental capacity report for Tennessee
Disability Determ nati on Servi ces on Novenber 16, 1999. The record
also contains four opinions from non-treating, non-exam ning
physi ci ans: a Psychiatric Review Technique Form with a Capacity
Assessnment from Ed Sachs, Ph.D., dated Novenber 19, 1999; an RFC
from Reeta Msra, MD., dated Novenber 23, 1999; a Psychiatric
Revi ew Technique Form with a Capacity Assessnment from Victor
Pestrak, Ph.D, dated March 8, 2000; and an RFC from Sorin or Robin
Richard, MD., dated March 9, 2000.

Brimhall’s longitudinal records begin with a conplaint of
right neck pain on May 9, 1994. Mark Wl asak, MD., Brimhall’s
Internist, synptomatically treated this and several situationa
i1l nesses in May and June of 1994. (R at 309-310.) In June of
1994, Brinmhall conplained of hopel essness, nervousness, and
depr essi on. She was, at that tine, taking two anphetani nes,
phent ermi ne and pondi m n, prescribed by anot her physician. (R at
310.) Her wei ght was 247. (rd.) Dr. Vlasak diagnosed “nmjor
depressi on, probably secondary to anphetamnes.” (1d.)

A year passed until the next rel evant nedi cal treatnent, which
was a visit to Dr. MVl asak on January 1, 1995, with the concern that

Prozac was causi ng weight gain. Brinmhall discontinued her Prozac



and started Serzone. (R at 311.) |In Septenber of that year, Dr.
VI asak characterized Brimhall’s condition as “a nyriad of probl ens,
i ncl udi ng essential hypertension, norbid obesity, major depressive
di sorder, [and] idiopathic rash.” (R at 312.) The hypertension
was under “fair control.” (1d.) Dr. M asak adjusted existing
medi cati ons and prescribed various dosages of Prozac. (ld.)

There is no other treatnment of record for the renmainder of
1995, and only one relevant nedical visit occurred in 1996. On
August 23, 1996, Brimhall reported to Dr. M asak with “right hip
aching pain and extrene fatigue for several nonths.” (R at 315.)
Bl ood tests were ordered but no specific treatnments reconmended.
(1d.)

As of January 9, 1997, Brimhall’s conplaints of fatigue and
daytinme sleepiness continue to appear in records from her
internist, Mark Mlasak. (R at 277.) She indicated she “sl eeps
too nuch.” (R at 277, 316.) Over the prior five nonths she had
been obese and had conpl ai ned of situational illnesses as well as
right hip pain and extreme fatigue, but not of specific daytine
sl eepiness. (R at 277). Dr. MVl asak recormended a study to rule
out sleep apnea or narcolepsy. (1d.)

On January 27, 1997, Brinmhall reported to Methodi st Hospitals
of Menphis Sleep Disorders Center for the first night of a three-

night sleep study that continued until Septenber 30, 1997.



Brimhall was 249 pounds at five feet, three inches tall. (R at
214.) It appears Brimhall had no significant nedical treatnent
ot her than the sleep study between January and Cctober of 1997.

The first night of Brimhall’s sleep study, conducted January
27, 2001, revealed “a loss of REM[rapid eye novenent] sl eep and an
excessi ve amount of state 1 sleep and awake tinme.” (1d.) At |east
one period of REMnovenent appeared. (R at 215.) Neal Aguillard,
M D., diagnosed obstructive sleep apnea syndrone “that is severe
based on her respiratory disturbance index . . . [and] associ ated
with severe and persistent oxygen desaturations.” (R at 214.)
Secondarily, he diagnosed hypertension that could be exacerbating
the sleep apnea; “severe sleepiness based on her nultiple sleep
| atency test”; depression that could be contributing to daytine
sl eepi ness; and probabl e cor pul nonal e (an enl argenent of the heart
associated with pul nonary disorder). (R at 215.) He recommended
a conti nuous positive airway nmachi ne (CPAP) and ordered Brinhall to
return for CPAP titration, i.e., testing for optinmm CPAP air
pressure. (1d.)

On April 4, 1997, the second night of the sleep study, Dr.

Agui | lard found “an excessive amount of REM sl eep” as well as “an
excessive anount of state 1 sleep.” (R at 393.) He diagnosed
obstructive sleep apnea syndrone that was severe and associ ated

wi th “severe oxygen desaturations” but noted it was “corrected with
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9 centineters” of CPAP pressure. (1d.) He al so noted severe
dayti ne sl eepi ness; depression that possibly was contributing to
dayti ne sl eepi ness and sl eep di sruption; hypertension; and probabl e
cor pulmonale. (R at 394.) Brinmhall was advised to set the nasal
CPAP at nine centineters while sleeping and follow up with the
remai nder of the sleep study. (1d.)

On Septenber 30, 1997, Brinmhall reported for the third and
final night of the sleep study. (R at 197, 198.) The Sl eep
Center’s neurologist, Srinath Bellur, MD., reported that Brinhal
was “abnormally sleepy to a nobderate degree” but ruled out
nar col epsy. (R at 198.) He noted nodest inprovenent since
January of 1997 but still abnormal sleepiness. (1d.) Dr. Bellur
advised Brinmhall to avoid drinking alcohol and to avoid using
nmedi cations with sl eepiness side effects. (1d.) He also advised
Brimhall to “exercise extrene cauti on when undertaki ng any activity
requiring alertness . . . such as driving, working with actively
novi ng nachi nery, and working at heights.” (1d.) No REM
periods were noted. (R at 199.) Brinhall’s CPAP was increased to
fifteen centineters. (R at 204.)

On COctober 29, 1997, Brimhall returned to Dr. W asak. She
reported no change in her energy |evel despite her CPAP use. (R
at 274.) She had attenpted to taper off Prozac but experienced

increased irritability. (1d.) A five-nonth gap in the treatnent
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records follows until April 30, 1998, when Brinhall reported to Dr.
Vlasak with aching joints and daytine fatigue. She requested
stimul ants. (R at 272.) She was continued on the diuretic
Denadex and on Cozaar; her Prozac was increased to 10ng and her
wei ght was 258. (1d.)?

According to the record, between June 5, 1998 and Septenber
10, 1998, Brimhall received psychol ogical treatnent only. On June
5, 1998, at Dr. Vlasak’'s recomendation, Brimhall nmet wth
psychiatrist Melvin Goldin, MD. Dr. Goldin diagnosed an Axis |V
depressive disorder not otherw se specified, “with elenents of
chronic dysthym a” and stinmulant wthdrawal as a possible factor.
(R at 259.) Dr. Goldin found Brimhall *“grossly preoccupied with
her need for stimulant nedication,” and noted her reports of
sl eeping twelve or thirteen hours each day. (R at 258-59.) He
reconmended that she discontinue Prozac and prescribed Wellbutrin

inits place. (R at 259.) On July 29, 1998, Brimhall saw Dr.

Gol din again and reported that she still generally was not feeling
well. (R at 257.) At this tine she was on Wellbutrin. (R at
255.)

On Septenmber 10, 1998, Brinhall returned to internist Mrk

' There is come confusion over whether nedications were
di scontinued. At page 274, the record seens to indicate
prescriptions for Cozaar, Demadex, Prozac 20ng, and an anti-
i nfl anmat ory.

11



VI asak with “excessive thirst, urination, and fatigue.” (R at
272.) Dr. M asak di agnosed adult onset di abetes and prescri bed t he
nmedi cation Amaryl as well as a diabetic diet. (1d.) Brimhall
visited Dr. Goldin on Septenmber 16, 1998. She noted daytine
somol ence and hypogl ycemia, but the chart entry contains no
specific mental conplaints. (R at 257.) On Septenber 24, 1998,
Brimhall reported less urinary frequency but continued dry nouth
and blurred vision, apparently in response to diabetes control
drugs. (R at 271.)

On Cctober 28, 1998, Brimhall presented for followup at the
Sleep Disorders Center. She reported sone inprovenent but
continued daytinme sleepiness. (R at 194.) Dr. Aguillard
confirmed obstructive sl eep apnea syndrone, “that is severe and i s
probably corrected with the use of auto continuous positive airway
machi ne (CPAP),” severe dayti nme sl eepi ness, and persistent daytine
sl eepi ness possi bly rel at ed to i di opat hic hyper somi a
(“subwakef ul ness syndronme”), hypertension, and depression that was
being treated with Wellbutrin. (R at 194, 402.) He recomrended
a referral to neurologist Srinath Bellur, MD. for possible
stimulant therapy. (R at 195.)

On Novenber 11, 1998, Brinmhall saw Dr. Goldin but did not
di scuss any specific nental conplaints. (R at 257.) Her

prescription for Wellbutrin was renewed. (R at 255.) Brinhall’'s
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al | eged date of onset is Decenber 2, 1998. Her Amaryl prescriptions
were twi ce renewed in Decenber of 1998, (R at 271), but there is
no evi dence of other nedical treatnent during that nonth.

Brimhall nmet with Dr. Bellur on January 5, 1999. He di agnosed
“severe obstructive sl eep apnea syndrone,” potentially “either

atypi cal narcol epsy or idiopathic hypersomia syndrone.” (R at
229.) He noted past nedical history of |ong-standing depression.
(1d.) Dr. Bellur instructed Brinmhall not to drive, operate noving
machi nery, or work at heights, and to avoid sedative drugs and
al cohol. (1d.) He ordered additional tests including a conplete
bl ood count (CBC); a conprehensive netabolic panel (CMPAN); tests
for two hornones associated with the thyroid (T4 and TSH); tests
for vitam n B12; a narcol epsy screening; and a CT of the head. (R
at 229, 232-234.) The narcol epsy screening was positive for HLA
DQL, a substance associated with narcol epsy. (R at 232.) The CT
scan was normal. (R at 193.)

On February 12, 1999, Brinmhall reported to Dr. Bellur for a
followup after a sleep |l ab evaluation. He declined to prescribe
Ritalin because of Brimhall’s blood pressure but planned to start
t he narcol epsy drug and anti depressant potenti ate nodafanil (brand-
named Provigil) upon its narket rel ease the foll owi ng week. (R at
228.) On March 17, 1999, Brimhall discussed her treatnent with

psychiatrist Melvin Goldin but did not discuss any specific nental
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conpl ai nts. (R at 257.) Her prescription for Wellbutrin was
renewed. (R at 255.)

The next nedical consultation is May 1, 1999, when Dr. Goldin
switched Brinmhall fromWllbutrin to Zoloft. At this tine he did
not indicate any specific nental conplaints. (R at 255, 257.) On
May 12, 1999, Brimhall nmet with Dr. Bellur to discuss risks and
side effects for nodafanil (Provigil). She was advised to ask Dr.
ol din about the risk of drug synergy with Wellbutrin. (R at
226.)

On June 4, 1999, Brimhall reported to her internist, Dr.
VI asak, of left neck pain and stiffness radiating down her |eft
shoul der and into the left neck. (R at 269.) The neck pain was
synptomatically treated, and her blood pressure and diabetes
medi cati ons were continued. (rd.) Shortly thereafter, she
received Avandia, an additional diabetes nedication which was
di scontinued within ten days due to an allergic rash. (l1d.) On
June 23, 1999, Brimhall reported to Dr. Bellur with a continuing
conplaint of feeling tired. He indicated she could increase her
Provigil but that she must nonitor her blood pressure to do so.
(R at 223.) Apparently she had discontinued Wellbutrin and
replaced it with Zoloft, (R at 224), although a prescription note
i ndi cat es she mi ght have been taking Wellbutrin, (R at 225). She

was al so taking Cozaar for blood pressure. (R at 262.)
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On July 7, 1999, Brinhall reported to Dr. Goldin a better nood
state but nuscle stiffness and a | ow response to Provigil. (R at
253.) She was continued on Zoloft. (R at 254.) On July 15,
1999, by referral, Brimhall visited Dr. Ghawji of Endocrine
Associ at es. He di agnosed obesity, sleep apnea, depression, and
poorly controlled diabetic synptons. (R at 245.) Bri mhal
returned to Dr. Bellur on July 29, 1999, noting that the Provigi
was not really hel ping her. He recommended agai nst the stinul ant
Ritalin but suggested she discuss it with her internist. (R at
222.) He noted that Brimhall “does not appear to be depressed now
and does not conpl ain of depression.” (1d.) She was still taking
Cozaar. (R at 262.)

On August 13, 1999, Brinmhall reported to Dr. Ghawi of
Endocrine Associates with a generally unchanged condition. (R at
242.) Dr. Ghawji noted “poorly controlled” diabetes, treated with
Amaryl but uncontrolled by diet or self-tests. (R at 266.) He
indicated the major diabetes-related problens were poor dietary
conpliance and norbid obesity. (R at 267.) Brimhall’s weight at
the tine was 248. (R at 266.) Blood tests reveal ed i nprovenent
in her cholesterol. (R at 243.) On August 23, 1999, Brinhal
returned to the Methodist Hospitals of Menphis Sleep Disorders
Center for a nmultiple daytinme napping test. The test reveal ed she

was “abnormally sleepy to a severe degree” but ruled out
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nar col epsy. (R at 187, 189.) The test did not note any REM
associated with sleep onset. (R at 189.) Dr. Bellur of the Sleep
Di sorders Center advised Brinmhall to “refrain from any activity
requiring alertness . . . such as driving, working with actively
novi ng machi nery, and working at heights.” (R at 187.) He also
advi sed Brinmhall to avoid sedatives or hypnotic drugs and al cohol .
(R at 189.)

As of Septenmber 2, 1999, Dr. Bellur noted that Brinmhall’s
condi tion was not responsive to stinulants and opi ned t hat Bri nhal
was “conpletely disabled nedically.” (R at 223.) He instructed
her not to drive, work with noving machinery, or work at heights.
(R at 223.) On Septenmber 8, 1999, Brimhall saw Dr. Gol din
conpl ai ni ng of daytine sl eepiness and inquiring about stinmulants.
Dr. Goldin noted that using Schedule Il drugs to treat daytine
sommol ence was not a legal use in Tennessee and discussed wth
Brinmhall a return to Prozac “in hopes of boosting energy by day.”
(R at 253.) On Septenber 17, 1999, Brinhall consulted Dr. Bell ur
about using Ritalin, and he cautioned her about the risks of
i nteraction between Ritalin and high bl ood pressure. Nonethel ess,
he noted that an internist may prescribe Ritalin in conbination
with a hypertensive agent. (R at 221.)

On Cctober 7, 1999, Brinmhall reported to her psychiatrist an

affective slunp, lasting about two days, and easy fatigue. (R at
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253.) He specifically recomrended not driving. (ld.) On Cctober
14, 1999, Brinhall reported to Dr. Ghawji of Endocrine Associ ates
that Provigil was not effective and she felt better on her previous
medi cation, phenterm ne. (R at 239, 265.) Her antidepressant at
the time was Prozac, 60ng per day. (R at 239.) The diagnostic
notes indicated norbid obesity, sleep apnea, and fibronyal gia.
(Id.) Blood tests revealed “nmuch better” glucose levels. (R at
240.) Her weight was 246. (R at 241.) Her Cozaar prescription
was continued. (R at 262.)

On Novenber 15, 1999, Brimhall conplained to Dr. Goldin of
dyst hym a, | ow energy, and easy fatigue despite Provigil. (R at
253.) On Decenber 8, 1999, Brinmhall reported to Dr. Goldin a
somewhat better nmood but still conplained of easy fatigue and
struggling to stay awake. (1d.) She also reported olfactory
hal | uci nati ons of burning wire, coffee, and bacon. (R at 360.)

On Decenber 12, 1999, Brinmhall again saw Dr. Bellur and

reported that she had attenpted to discontinue Provigil but her

condition becane worse. (R at 220.) She was taking daily
Provigil but still suffering fromdaytine sl eepiness and needing “a
coupl e of structured naps” each day. (ld.) She was still taking

Amaryl for diabetes. (R at 262.) On Decenber 23, 1999, an MRl of
the brain at Methodist Hospitals Gernmantown revealed no

abnormality. (R at 185.) Four days later, Brinhall consulted Dr.
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Bel l ur for discussion of ol factory and auditory hal |l uci nati ons t hat
I ncl uded snells of baked goods and burning wires in the norning.
(R at 219.) She reported sone spontaneous i nprovenent and deni ed
bl acking out; Dr. Bellur opined that her synptons were not typica
of tenporal |obe seizures. (1d.)

On January 13, 2000, Brinmhall reported to Dr. Chawi of
Endocri ne Associates that she was feeling tired all the tinme and
had right hip pain. (R at 236.) Her weight was 251. (R at
237.) Blood tests reveal ed “excellent” glucose | evels and “good”
chol esterol/lipid levels. (R at 238.) She continued to take
Cozaar. (R at 264.)

On February 7, 2000, Brimhall reported to Dr. Goldin, her
psychi atrist, that she attenpted to di sconti nue all nedi cati ons but
resunmed all except Prozac. (R at 251.) She *“express|ed]
skepticisni about physical therapy, inquiring about stinulants
instead. (1d.) She admtted to suicidal feelings tw weeks
bef orehand but indicated they had cleared up. (ld.) Dr. CGoldin
renewed her Prozac prescription. (R at 252.) On February 10,
2000, Brinmhall reported to Dr. Vlasak that she had suffered from
bad headaches and body aches for about four days; she apparently
had di sconti nued Prozac on her own initiative. (R at 262.)

On April 13, 2000, Dr. Ghawji of Endocrinology Associ ates

reported that Brimhall was nore conpliant with her diabetes diet.

18



(R at 304.) He observed nenopausal synptons, a new di agnosi s, and
nost of Brinhall’s other nedications were continued. (rd.)
Brinmhall’s condition had not significantly changed as of My 25,
2000, (see R at 357), after which there is a gap in treatnent
until OCctober of 2000.

On Cctober 4, 2000, Brimhall reported to Dr. Ghawji of
Endocri nol ogy Associates that she was still sleepy and tired. She
reported she was off Amaryl and not feeling depressed. (R at
303.) She had not followed through on lipid testing that the
doctor had requested. Her weight was 264, and she asked for diet
pills. (rd.) Dr. Ghawji recommended dieting and the appetite
suppressant phentermne. (l1d.) He advised Dr. Vlasak by letter
that Brinmhall “would definitely benefit fromweight | oss” and that
he woul d “add a snmall dose of phentermne . . . on a trial basis,”
with instructions for Brimhall to carefully nonitor her blood
pressure after taking it. (R at 348.)

Brimhall then did not treat until Decenber 1, 2000, which is
the last longitudinal treatnment visit on record. It reflects a
conplaint to Dr. Vlasak of back and shoul der pain, an increase in
pai n over the previous two nonths, “and now troubl e wal king.” (R
at 323.) Current nedications were continued. (Id.)

In addition to records of regular nedical treatnent, the

record contains reports and opinions by two treating sources, one
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exam ning but non-treating source, and four non-exam ning, non-
treating sources.

Brimhall’s treating physicians generated two physical RFC
assessnents. On Decenber 21, 2000, Brimhall’s internist, Mrk
VI asak, MD., opined that Brimhall could stand not nore than 2
hours at a tinme or 2 hours in a workday; could sit not nore than 2
hours at a time or 2 hours in a workday; could drive a vehicle only
10-30 minutes at atine; occasionally could lift and carry up to 10
pounds; could not repetitively use either hands or feet to push,
pul |, or mani pul ate; could not bal ance; was occasionally able to
bend, kneel, squat, clinb steps and | adders, reach, craw, and
rotate. He indicated environmental |imtations of “No dust,
hei ghts, extrene heat/cold.” Finally, he indicated Brinmhall could
“never” return to full or light duty work. (R at 307.)

On an unknown date, Brimhall’s neurol ogist, Srinath Bellur,
M D., opined that Brimhall could stand not nore than 4 hours at a
time or 4 hours in a workday; could sit not nore than 2 hours at a
ti me; should not drive a vehicle; occasionally could Iift and carry
up to 10 pounds; had no Iimtations on repetitive use of hands or
feet to push, pull, or manipulate; had no limtations on bal ance;
and was frequently able to bend, kneel, squat, reach, crawl, and
rotate, but never able to clinb |adders. He indicated Brimhal

should “[a]void extrenes of tenp[erature].” (R at 352.)
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Finally, he indicated Brimhall could “never” return to light duty
work, and that “severe daytine sleepiness” prevented her from
driving, working with machinery, or working at heights. (1d.)
Duff Wight, Ph.D., a non-treating psychiatrist on behal f of
Tennessee Disability Determ nation Services, exam ned Brimhall and
produced a report on Novenber 16, 1999. Brinhall reported to Dr.
Wight a history of nerves and nood; easy irritability; |assitude;
crying spells that “conme and go”; unhappy feelings associated with
bei ng “al ways sl eepy, tired and hurting”; sone suicidal thinking
wi t hout specific plan; and often feeling that |ife was hopel ess or
too difficult. (R at 153.) She also reported problens with her
tenper, belief that her nmenory was declining, and that “her mnd
sonetimes goes bl ank.” (rd.) Dr. Wight diagnosed an Axis |
depr essi ve di sorder not ot herw se specified, “possibly secondary to
unspecified sleep disorder,” and an Axis Ill wunspecified sleep
di sorder “by report.” (R at 161.) He concluded, after testing,
that Brinmhall could understand and renenber instructions given to
her; did not have a nental inpairnent of concentration or
attention; and did not have significantly inpaired adaptive |living
or socialization skills. (R at 162.) Dr. Wight specifically
limted his evaluation to nmental limtations and did not eval uate
the extent to which Brimhall’s physical conplaints affected her

work capacity. (ld.)

21



The record contains four additional RFCs - two nmental and two
physi cal - generated by non-treating, non-exam ning sources. On
Novenber 19, 1999, DDS psychiatrist Ed Sachs, Ph.D., conpleted a
mental RFC. He concluded that Brimhall showed signs of disturbance
of nmood evi denced by a depressive di sorder not ot herw se specified.
(R at 166.) Dr. Sachs reported a “nobderate” restriction of
activities of daily living; a “slight” difficulty in mintaining
social functioning; that Brimhall “often” experienced deficiencies
of concentration, persistence, or pace; but that Brimhall “never”
experienced epi sodes of deconpensation or deterioration in a work-
li ke setting. (R at 170.)

On March 8, 2000, DDS psychiatrist Victor Pestrak, Ph.D.,
conpleted a second nental RFC He simlarly concluded that
Brimhall showed signs of disturbance of nood as evidenced by
depressive disorder not otherw se specified. (R at 282.) Dr.
Pestrak reported a “noderate” restriction of activities of daily
living; a “slight to noderate” difficulty in maintaining socia
functioning; that Brimhall “often” experienced deficiencies of
concentration, persistence, or pace; but that Brimhall “never”
experienced epi sodes of deconpensation or deterioration in a work-
like setting. (R at 286.)

DDS physician Reeta Msra, MD., conpleted a physical RFC on

Novenber 23, 1999. Dr. Msra' s primary diagnosis was “sleep
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di sorder.” (R at 176.) The RFC opined that Brinmhall could
“occasionally” lift or carry 50 pounds; “frequently” lift or carry
25 pounds; stand or wal k 6 hours of an 8-hour workday; sit 6 hours
of an 8-hour workday, and was not limted in any pushing or pulling
of hand or foot controls. (R at 177.) The RFC i ndicated Bri nhal
could “frequently” bal ance, stoop, kneel, crouch, craw, and clinb
ranps, stairs, |adders, ropes and scaffolds, (R at 178), but
contradictorily indicated Brinhall nust avoid all exposure to
“Hazards: nachinery, heights, etc,” (R at 180.) Dr. Msra
indicated that the treating source statenents on file were not
significantly different fromthese findings. (R at 182.) The RFC
concluded the condition “is severe but [illegible]” that “sleep
apnea [is] nedically treated” and indicated “obesity, DMwith mld
[11]egible, perhaps “peripheral”] neuropathy.” (R at 183.)

The final physical RFC was conpl et ed by DDS physi ci an Sorin or
Robin Richard, MD., on March 9, 2000. The primary diagnosis is
“sleep apnea” wth a secondary diagnosis of “NDDM HIN
(non-insulin dependent di abetes nellitus and hypertension). (R at
292.) Dr. Richard s findings were identical to those of Dr. M sra:
that Brinmhall could “occasionally” 1lift or carry 50 pounds;
“frequently” lift or carry 25 pounds; stand or wal k 6 hours of an
8- hour workday; sit 6 hours of an 8-hour workday, and was not

limted in any pushing or pulling of hand or foot controls. (R at
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293.) The RFC indicated Brinmhall could “frequently” bal ance,
st oop, kneel, crouch, crawl, and clinb ranps or stairs, but that
Brimhall never should clinb | adders, ropes or scaffolds. (R at
294.) Dr. Richard also opined that Brinmhall nust avoid all
exposure to “Hazards: machinery, heights, etc.” (R at 296.) He
indicated that the treating source statenents on file were not
significantly different fromthese findings. (R at 298.)
Entitlenent to Social Security benefits is determ ned by a
five-step sequential analysis set forth in the Social Security
Regul ations. 20 C F. R 88 404.1520, 416.920. First, the clai mant
nmust not be engaged i n substantial gainful activity for a period of
not |less than twelve nonths. 20 C F.R 8 404.1520(c). Second, a
finding nmust be made that the claimnt suffers from a severe
inmpairment. Id. Third, the ALJ determ nes whet her the inpairnent
neets or equals the severity criteria set forth in the Listing of
| mpai rments contained in the Social Security Regulations. 20
C.F.R 88 404.1520(d), 404.1525, 404.1526. | f the inpairnment
satisfies the criteria for a listed inpairnent, the claimant is
considered to be disabled. |If the claimant’s inpairnment does not
neet or equal a listed inpairnent, the ALJ nust undertake the
fourth step in the analysis and det erm ne whet her the cl ai mant has
the residual functional capacity to return to any past relevant

wor K. 20 CF.R 8§ 404.1520(e). If the ALJ finds the claimnt
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unabl e to performpast relevant work, then, at the fifth step, the
ALJ must di scuss whet her the cl ai mant can perform ot her work which
exists in significant nunbers in the national econony. 20 C. F.R
§ 404.1520(f).

Using the five-step disability analysis, the ALJ in this case
found, as the first step in the evaluation, that Brinhall had not
engaged i n any substantial gainful activity since her clai nmed onset
date. (R at 18.) At the second step in the five-step analysis,
the ALJ found that Brinmhall’ s obesity, hypertensive cardi ovascul ar
di sease, non-insulin dependent di abetes nellitus, obstructive sl eep
apnea, and depressive disorder all nmet the twel ve-nonth duration
requirenent. (R at 13.) After a review of Brimhall’'s nedica
treatment, however, the ALJ concl uded that of these conditions only
the obesity and obstructive sleep apnea could be defined as
“severe,” because the remaining conditions were controlled wth
medi cat i on. (R at 16.) \While the ALJ noted that Brimhall had
been referred to the Sleep Disorders Center for evaluation of
hypersommia, (R at 13), he limted his finding to obstructive
sl eep apnea, (R at 16).

At the third step, the ALJ deternmined that the record did not
show an i npai rment or conbi nati on of inpairnents that woul d neet or
equal the | evel of severity described for any |isted i npai rnent set

forth in 20 CF. R Part 404, Subpart P, Appendix 1. (R at 16.)
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I n reaching this conclusion, the ALJ consi dered the opinions of the
Disability Determ nation Service nedical consultants issued at the
initial application and reconsideration stages of the proceeding.
(1d.)

At the fourth step in the analysis, the ALJ determ ned that
Brimhall had the residual functional capacity to perform past
rel evant work and that, therefore, she was not disabled. (R at
18.) The ALJ based his decision on the mnedical opinions in the
record, upon the underlying nedical records, and only partially
upon Brimhall’'s subjective testinony. (R at 17.) The ALJ
partially relied on the DDS medi cal consultants’ findings to find
that Brinmhall was capable of Ilifting, carrying, pushing, and
pulling 10 pounds occasionally and “small objects” frequently;
capable of standing and wal king for two hours in an eight-hour
wor kday; capabl e of sitting for six hours in an ei ght-hour workday;
and able to performa full range of work at the sedentary |eve
because such work did not infringe on Brinmhall’s environnental
limtations that required avoidance of noving nechanical parts;
el ectrical shocks; high, exposed places; or exposure to hazardous
materials. (1d.)

The ALJ partially discredited treating internist VlIasak’'s
physi cal RFC because he found its limtations “excessive when

conpared to the acconpanyi ng nedi cal records” and that the report
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failed to relate the limtations to specific nedical conditions.
(1d.) The ALJ also partially discredited treating neurol ogi st
Bel l ur’ s physi cal RFC because it contradicted Dr. Vlasak’s RFC in
several places and because “the claimant testified that Dr. Bell ur
was not fully aware of her functional abilities.” (ld.) As to
nmental limtations, the ALJ adopted the findings of exam ning but

non-treating psychiatrist Wight, who indicated no significant

mental limtations, over the findings of the non-exam ni ng and non-
treating DDS physicians, who indicated sonme nental |imtations.
(R at 16.)?2

Finally, the ALJ partially discredited Brinmhall’s subjective
testinmony due to “many inconsistencies in the claimnt’s hearing
testinmony, the volumnous witten statenents from her and others
who know her . . . and her statenents to the psychol ogical
examner.” (R at 15.) The ALJ also found Brinmhall’'s testinony
| ess credible because of “inconsistencies between her allegations
and the negative findings described in the nedical evidence and .

i nconsi stency between the | evel of severity she described and
the lowl evel and infrequent nature of her nedical treatnment.” (R
at 16.) He noted that Brimnmhall had abandoned her psychot herapy and

al so that no treating physician had referred her to an orthopedi st

2 There is no treating source RFC on the record for nental
limtations.
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or other specialist of a type that usually would be consulted for
t he wal king and standing problens to which she testified. (l1d.)
The ALJ al so observed inconsistencies between Brinmhall’s deneanor
at the hearing and statenents made to Dr. Wight, the exam ning
psychiatrist. (1d.)

The ALJ concl uded that Brimhall renmai ned capabl e of perform ng
her past relevant work as an office manager. (R at 17-18.)
Accordingly, he did not reach the fifth step to i nquire whet her she
was able to performother work existing in significant nunbers in
t he national econony.

PROPOSED CONCLUSI ONS OF LAW

Judi cial review of the Comm ssioner’s decisionis limted to
whet her there is substantial evidence to support the decision, and
whet her the Conmm ssioner used the proper legal criteria in making
the decision. 42 U S.C. 8§ 405(g); Barker v. Shalala, 40 F.3d 789,
794 (6th Cr. 1994); Abbott v. Sullivan, 905 F.2d 918, 922 (6th
Cr. 1990). Substantial evidence is nore than a scintilla of
evidence but less than a preponderance and is such relevant
evi dence as a reasonable nmind m ght accept as adequate to support
a conclusion. Kirk v. Sec’y of Health and Human Servs., 667 F.2d
524, 535 (6th Cir. 1981).

In determning whether substantial evidence exists, the

reviewi ng court nust exam ne the evidence in the record taken as a
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whol e and nust take into account whatever in the record fairly
detracts fromits weight. Abbott, 905 F. 2d at 923. |f substanti al
evidence is found to support the Conm ssioner’s decision, however,
the court must affirm that decision and “may not even inquire
whet her the record could support a decision the other way.”
Barker, 40 F.3d at 794 (citing Smth v. Sec’y of Health and Human
Servs., 893 F.2d 106, 108 (6th G r. 1989)). This standard applies
even if the review ng court woul d have deci ded the case differently
and even if substantial evidence also supports the opposite
conclusion. See Kinsella v. Schweiker, 708 F.2d 1058, 1059 (6th
Cir. 1983). In addition, the court may not try the case de novo,
resolve conflicts in the evidence, or decide questions of
credibility. Cutlip v. Sec’y of Health and Human Servs., 25 F.3d
284, 286 (6th Cir. 1994).

Brimhall’s objections to the ALJ' s decision arise at the third
step of the decision-making process. First, she contends the ALJ
failed to give proper weight to her treating nedical source
opi ni ons. Second, she contends the ALJ erred in giving only
partial credibility to her hearing testinony, specifically that the
ALJ applied the nowdefunct “sit-and-squirnf test. Third, she
contends the ALJ failed to consider the relationship between her
obesity and other inpairnents.

As to Brimhall’s first contention, the proper weight to give

29



the opinion of a treating physician is stated in the regul ations:

Cenerally, we give nore weight to opinions from your

treating sources, since these sources are likely to be

the nmedical professionals nost able to provide a

det ai | ed, | ongi t udi nal picture  of your medi ca

inmpairment(s) . . . If we find that a treating source's

opinion on the issue(s) of the nature and severity of

your inpairnment(s) is well-supported by nedically

acceptabl e clinical and | aboratory di agnostic techni ques

and is not inconsistent with the other substantial

evi dence in your case record, we wll giveit controlling

wei ght .
20 C.F.R 8 404.1527(d)(2) (enphasis added). “It is well-settled
t hat opi nions of treating physicians should be gi ven greater wei ght
t han t hose hel d by physici ans whomthe Secretary hired and who only
exam ned the claimant once,” Farris v. Sec'y of Health and Human
Servs., 773 F.2d 85, 90 (6th Cir. 1985), but treating physician
opi ni ons recei ve control ling wei ght only when they are supported by
sufficient clinical findings and are consistent with the evidence,
20 CF.R 8 404.1527(d)(2); Cutlip, 25 F.3d at 287. The |ack of
“detailed, clinical, diagnostic evidence” can render a treating
physi cian’s opinion | ess creditworthy. Wlters v. Commr of Soci al
Security, 127 F.3d 525, 530 (6th Cr. 1997).

In this case, it does not appear that the ALJ di sregarded the
opinions of the Brimhall’s treating physicians or that he
substituted his own nedical opinions for those of the treating

physi cians. Rather, the ALJ duly noted Brimhall’s full course of

treat ment. He chose to discredit the treating physicians’ RFCs
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because he found them unsupported by clinical evidence. The court
submts that the ALJ's determnation is correct; there is no
significant diagnostic evidence on record indicating osteopathic
di sorders, degenerative di seases, or even obesity interference with
range of notion that reasonably would be expected to acconpany
severe physical limtations. |In addition, the ALJ did partially
credit the treating physicians’ reconmendations. The ALJ
specifically noted that the DDS physicians’ assessnents seened
“overly optimstic” inlight of the I ongitudinal treatnent records.
(R at 17.) His conclusion that Brinhall could lift and carry ten
pounds i s consistent with the treating physicians’ opinions, rather
t han those of the DDS physicians who suggested Brinmhall could lift
or carry up to twenty-five pounds. Hi s conclusion that Brimhal

could walk and stand two hours of an eight-hour workday is
consistent with the treating physicians’ opinions, rather than
those of the DDS physicians who suggested Brinmhall could wal k or
stand for six hours per day. H's conclusion that Brimhall could
sit for six hours a day differs from Dr. Val asak’s opinion that
Brimhall could not sit nore than two hours a day. However, Dr.
Bel lur, her treating neurol ogist, opined that Brimhall could not
sit nore than two hours at a tinme but he placed no Iimt on the
total nunmber of hours a day Brinmhall could sit. Thus, to the

extent that Brinmhall’s prior job allows her to nove around, the
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ALJ's opinion is consistent with Dr. Bellur’s. Mreover, despite
Brimhall’s testinmony that she needed several naps a day, her
treating doctors had only prescribed one structured nap of 45
mnutes a day. Accordingly, it is submtted that the ALJ gave
appropriate weight to the nmedi cal source opini ons when det erm ni ng
Brimhall’s residual functional capacity.

Brimhall’s second chal l enge to the ALJ's findings alleges the
ALJ applied the nowdiscredited “sit and squi rnf test when he noted
Brimhall’s ability to sit for at least thirty mnutes at the
heari ng. The Sixth Grcuit has determned that an ALJ may not
solely rely on a claimant’s behavior at the hearing to find the
claimant less than credible. Waver v. Secretary of Health and
Human Servs., 722 F.2d 310, 312 (6th Cr. 1983); Martin v.
Secretary of Health and Human Servs., 735 F.2d 1008 (6th Cr. 1984)
(quoting Weaver). However, this rule does not forbid the ALJ from
relying in part on his observation of a claimant. “[T]he ALJ may
dismss a claimant’s allegations . . . as inplausible if the
subj ective allegations, the ALJ's personal observations, and the
obj ective nedical evidence contradict.” Tyra v. Secretary of
Heal t h and Human Servs., 986 F.2d 1024, 1030 (6th Cr. 1990).

In this case, the ALJ did not base his credibility findings on
heari ng observation alone, but also on “inconsistencies between

[Brimhal |’ s] allegations and the negative findings described inthe
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medi cal evidence and . . . inconsistency between the |evel of
severity she described and the I ow |l evel and infrequent nature of
her nmedical treatnent.” (R at 16.) The ALJ cited specific
exanpl es of conflicting nmedical evidence on record and specific
exanples of conflicts between the plaintiff’s testinony and the
nmedi cal evidence. (l1d.) Accordingly, it is submtted that the
AL)'s credibility determ nation was based on nore than persona
observation at the hearing and therefore that the ALJ did not err
in concluding that Brinhall’s testinony was only partly credible.

In her final challenge to the ALJ s findings, Brimal
contends that the ALJ erred because his decision “tended to
mnimze the effects of . . . obesity coupled with nmuscul oskel et al
degenerative changes.” (Brief of PI. at 10.) Brimhall relies on
Soci al Security Ruling 02-01-P, which notes that synptons may be
exacerbated by obesity and that obesity may trigger additiona
functional restrictions when it is present in conbination with
ot her medi cal conditions.

The ALJ, however, is obligated only to consi der those synpt ons
that in conbination may constitute severe nedical disability. 42
US. C 8 423(d)(2)(B). Soci al Security Ruling 02-01-P does not
change this standard. To the contrary, it specifically notes that
“[t]here is no specific level of weight or BM [body mass index]

that equates with a ‘severe’ or a ‘not severe’ inpairnent . . . we
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wi Il do an individualized assessnent of the i npact of obesity on an
i ndi vidual’s functioning.” S.SSR 02-01-P at ¢6. The inquiry
remai ns whet her i npai rnents i n conbi nati on are supported by “signs,
synptonms, and |aboratory findings” that indicate a severe
functional inpairnent. Seeid. at 7. In addition, the ALJ is not
required to exam ne every piece of evidence on the record; it is
enough that his decision clearly sets forth a rationale that is
cl ear enough to permt judicial review. Wlker, 834 F.2d at 643;
Gray v. Commir of Soc. Sec., Civil Case No. 00-CV-10434-BC, 2001
US Dst. LEXIS 24687, *6 (E.D. Mch. 2001)(unpublished
opi nion)(citing Wl ker).

In this case, it is submtted that the ALJ correctly
considered the effect of obesity in conbination with Brinmhall’s
ot her conditions. He noted that the clinical findings and nedi cal
record as a whole “docunents only mld degenerative changes and
obesity, certainly nothing that would reasonably be expected to
render the claimnt alnost conpletely unable to stand.” (R at
16.) The ALJ also noted that no treating physician had referred
Brimhall to an orthopedist or other specialist of a type that
usual |y woul d be consulted for problenms with wal king or standing.
(1d.) The DDS physicians took note of Brimhall’'s obesity, (see,
e.g., R at 183), and the ALJ found functional limtations even

nore restrictive than those suggested by the DDS physicians. (R
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at 17.) In addition, the court notes an absence of |ong-term or
repeated prescriptions for pain nedication, and the presence of
physi ci ans’ recomendations to exercise. (See, e.g., R at 251
(psychiatrist suggests physical therapy); R at 30-32, 36-37
(Brimhal | "s testinony that exercise had been reconmended).) Under
these circunmstances, it is submtted that the ALJ correctly
eval uated the inpact of Brinmhall’s obesity on her functioning.
RECOVMVENDATI! ON

It is submtted that the ALJ correctly nade his determ nation
as to Brinmhall’s credibility and specifically that the ALJ relied
on nore than nere personal observation in naking that
determ nation; that the ALJ did not err in partially discrediting
treating source RFCs based on a lack of underlying clinical and
di agnostic records; and that the ALJ correctly considered the
conbi ned effects on Brinmhall’s functional capacity of obesity and
ot her conditi ons. For the foregoing reasons, it is reconmended
t hat substantial evidence supports the ALJ's findings and that the
deci si on of the Conm ssioner should be affirned.

Respectfully submitted this 17th day of June, 2003.

DI ANE K. VESCOVO
UNI TED STATES MAGQ STRATE JUDGE
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NOTI CE

ANY OBJECTI ONS OR EXCEPTIONS TO THI'S REPORT MUST BE FI LED
W THI N TEN (10) DAYS AFTER BEI NG SERVED W TH A COPY OF THE REPORT.
28 U.S.C. § (B)(1)(C). FAILURE TO FILE THEM W THI N TEN (10) DAYS

MAY CONSTI TUTE A WAl VER OF OBJECTI ONS, EXCEPTIONS, AND FURTHER
APPEAL.
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